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[3128-01-M] 
DEPARTMENT OF ENERGY 
Economic Regulatory Administration 


[10 CFR Parts 211 and 212] 


{Docket No. ERA-R-78-18] 


PRODUCTION INCENTIVES FOR MARGINAL 
PROPERTIES 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing and public hearing. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE), in the in- 
terest of optimizing the production of 
domestic crude oil from the nation’s 
older, declining properties, presents 
several alternative proposals for incen- 
tives to promote increased production 
of domestic crude oil. 

One of the alternative proposals de- 
scribed in this Notice would apply, if 
adopted, to crude oil produced and 
sold from ‘marginal properties” and 
would provide for immediate eligibility 
of a portion of the crude oil produced 
and sold from such properties for 
market clearing prices. The proposal 
would also provide that all domestic 
crude oil produced and sold from such 
properties would gradually qualify for 
market clearing prices. 

Under another of the alternative 
proposals, producers would be permit- 
ted, generally, to update the base pro- 
duction control levels (BPCLs) and ad- 
justments to these BPCLs for their 
properties, and would be permitted to 
accomplish a one-time elimination of 
current cumulative deficiencies, with- 
out regard to whether the properties 
would qualify as ‘“‘marginal.” Under a 
third alternative, a certain volume of 
the daily crude oil production of each 
well on a property would be eligible 
for sale at market clearing prices, re- 
gardless of whether the property is 
considered ‘“‘marginal” in a technical 
sense. Finally, there is an alternative 
proposal to increase generally the ceil- 
ing prices of lower tier crude oil in 
order to keep pace with increasing op- 
erating costs for certain types of do- 
mestic production. 

A related proposal is to eliminate 

the current 21 cents per bari'=! entitle- 
ment “penalty” on uncontroied crude 
oil. 
DATES: Comments by January 22, 
1979, 4:30 p.m.; Requests to speak by 
January 2, 1979, 4:30 p.m.; Hearing 
dates: Austin Hearing: January 9, 
1979, 9:30 a.m.; Los Angeles Hearing: 
January 11, 1979, 9:30 a.m. 


ADDRESSES: All comments to: Public 
Hearing Management, Docket No. 
ERA-R-78-18, Department of Energy, 
Room 2313, 2000 M Street NW., Wash- 
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ington, D.C. 20461. Requests to speak: 
Austin Hearing: Department of 
Energy, P.O. Box 3228, 2626 W. Mock- 
ingbird Lane, Dallas, 75235, Attn: A. 
Millard; Los Angeles Hearing: Depart- 
ment of Energy, 3d Floor, 111 Pine 
Street, San Francisco, Calif. 94111, 
Attn: R. Laffel; Hearing locations: 
Austin Hearing: Federal Building, 
Room 5777, 300 East 8th Street, 
Austin, Tex.; Los Angeles Hearing: Los 
Angeles Convention Center, 1201 
South Figureroa Street, Los Angeles, 
Calif. 


FOR FURTHER 
CONTACT: 


Robert C. Gillette (Hearing Proce- 
dures), Economic Regulatory Admin- 
istration, 2000 M Street NW., Room 
2214B, Washington, D.C. 20461, 202- 
254-5201. 

William Webb (Office of Public In- 
formation), Economic Regulatory 
Administration, 2000 M Street NW., 
Room B110, Washington, D.C. 20461, 
202-634-2170. 

William Carson (Office of Regula- 
tions and Emergency Planning), Eco- 
nomic Regulatory Adminstration, 
2000 M Street NW.,° Room 2304, 
Washington, D.C. 20461, 202-254- 
7200. 

Cheryl Anderson (Office of General 
Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 7134, Washington, D.C. 20461, 
202-566-2085. 


SUPPLEMENTARY INFORMATION: 


I. Background 
A. Third stage of EPCA implementing 
regulations 
B. The Energy Conservation and Pro- 
duction Act 
II. General principles underlying consid- 
eration of the proposals 
III. Alternative amendments proposed 
A. Alternative proposal No. 1: Market 
price for certain production from “mar- 
ginal” properties 
B. Alternative proposal No. 2: Updating 
of BPCL for all properties 
C. Alternative proposal No. 3: Release of 
some crude oil production from all wells to 
market prices 
D. Alternative proposal No. 4: Increase 
in lower tier ceiling price . 
IV. Other conforming amendments 
V. Findings required by EPAA section 
8(6)( 2); specific information requested 
VI. Additional proposal to eliminate 21 
cents per barrel entitlement penalty for un- 
controlled crude oil 
VII. Comment procedures 


INFORMATION 


I. BACKGROUND 


A. Third stage of EPCA implementing 
regulations 


On May 4, 1976, the Federal Energy 
Administration (FEA) issued a Notice 
of Proposed Rulemaking and Public 
Hearing (41 FR 18873, May 7, 1976) to 
consider whether additional incen- 
tives, beyond the lower tier and upper 
tier price levels (including adjustments 


for inflation and as a production in- 
centive) that had been adopted pursu- 
ant to the pricing policy of the Energy 
Policy and Conservation Act (“EPCA,” 
Pub. L. 94-163), would be needed to 
maintain or increase production vol- 
umes in any classifications of domestic 
crude oil. At that time any amend- 
ment to provide such incentives would 
have been required to be submitted to 
Congress pursuant to the review pro- 
cedures established by section 551 of 
the EPCA for composite price adjust- 
ments in excess of the adjustments for 
inflation and as a production incentive 
which were then permitted without 
such review. 

Any such amendment submitted for 
Congressional review was required by 
section 8(e)(2) of the Emergency Pe- 
troleum Allocation Act of 1973 
(“EPAA,” Pub. L. 93-159), as amended 
by section 401 of the EPCA, to be ac- 
companied by a finding that it was 
necessary to provide a more adequate 
incentive with respect to: 


(A) The discovery or development of high 
cost and high risk properties (including new 
wildcat properties, and properties located on 
the Outer Continental Shelf, properties lo- 
cated north of the Arctic Circle, deep wells 
and deep horizons in onshore or offshore 
properties, and properties operated by inde- 
pendent producers); 

(B) The application of enhanced recovery 
techniques to producing properties to obtain 
a level of production higher than would oth- 
erwise occur from those properties but for 
such adjustment; or 

(C) Sustaining production from marginal 
wells, including production from stripper 
wells. 


Accordingly, the FEA proposed addi- 
tional incentives with respect to each 
of the three categories specified in the 
EPAA (i.e., the discovery and develop- 
ment of ‘high cost and high risk prop- 
erties, the application of enhanced re- 
covery techniques, and sustaining pro- 
duction from marginal wells). Among 
the proposals from that proceeding 
were: 

(1) Qualification for stripper well 
prices (which at that time were sub- 
ject to the upper tier ceiling price 
rule) according to well depth, onshore 
or offshore location, as well as average 
daily production; and 

(2) Market level prices instead of 
upper tier prices for crude oil pro- 
duced and sold from stripper well 
properties. 

Final action on any of the proposals 
in that proceeding was ultimately de- 
ferred due to (1) the increased pricing 
flexibility afforded by the elimination 
of the 3 percent limitation on the pro- 
duction incentive adjustments con- 
tained in the Energy Conservation and 
Production Act (“ECPA,” Pub. L. 94- 
385), which was enacted on August 14, 
1976 during the pendency of the pro- 
ceeding, and (2) the express priorities 
identified in the ECPA for treatment 
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under that increased pricing flexibil- 
ity. 


B. THE ENERGY CONSERVATION AND 
PRODUCTION ACT 


The. ECPA amended the EPAA in 
several significant respects regarding 
crdue oil prices. Specifically, the 
ECPA removed the EPCA 3 percent 
limitation on adjustments to the com- 
posite price as a production incentive, 
so that only the overall limitation of 
10 percent on the combined effect of 
adjustments to reflect inflation and as 
a production incentive was retained. 
The EPCA has limited the annual rate 
of adjustment to the rate of inflation, 
as measured by the first revision of 
the GNP deflator, plus not more than 
3 percent as a production incentive, 
with the total rate of adjustment not 
to exceed 10 percent per year. The 
ECPA permitted increased pricing 
flexibility to up to a full 10 percent 
per year, with the result that compos- 
ite price increases as a production in- 
centive could exceed 3 percent if the 
rate of inflation were below 7 percent. 

This increased pricing flexibility 
provided a means to encourage domes- 
tic production, and the ECPA included 
as express priorities in this regard the 
application of bona fide tertiary recov- 
ery techniques and adjustments to cer- 
tain gravity price differentials that 
‘were associated at that time with 
heavy crude oil. 

Action has since been taken to ac- 
complish adjustments to. gravity price 
differentials (41 FR 48324, November 
3, 1976) and to provide additional price 
incentives for bona fide tertiary en- 
hanced recovery techniques (43 FR 
33679, August 1, 1978). 

Effective September 1, 1976, crude 
oil produced and sold from stripper 
well properties is exempt from first 
sale price controls. Congress provided 
a statutory exemption for crude oil 
produced and sold from stripper well 
properties (first in the EPAA and later 
in the ECPA) to provide an incentive 
to maintain domestic crude oil produc- 
tion from marginal producing proper- 
ties. Under the current ECPA exemp- 
tion, Congress determined the qualify- 
ing limits for the exemption to be pro- 
duction of crude oil at levels of 10 bar- 
rels or less per well per day during any 
preceding consecutive 12-month period 
beginning after December 31, 1972. Al- 
though such crude oil is statutorily 
exempt from first sale price reported 
to DOE, are given an imputed price (as 
determined under section 121 of the 
ECPA), and are included in the calcu- 
lations to determine the actual weight- 
ed average first sale price each month 
for all domestic crude oil. 

We have determined that the exami- 
nation, begun by the FEA, of addition- 


al production incentives for domestic — 


crude oil (particularly with respect to 
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domestic crude oil volumes the pro- 
duction of which may be marginally 
economic to produce at currently con- 
trolled price levels) should be contin- 
ued. Accordingly, set forth in section 
III, below, are four alternative propos- 
als which are not necessarily mutually 
exclusive to amend the price regula- 
tions to provide such production in- 
centives for domestic crude oil. We are 
requesting comments on these alterna- 
tives, and we may adopt whichever 
proposal (or variation thereof) we de- 
termine to be most appropriate. 


II. GENERAL PRINCIPLES UNDERLYING 
CONSIDERATION OF THE PROPOSALS 


An important element of the policy 
of the DOE is to promote the maximi- 
zation of domestic crude oil produc- 
tion, and thus to promote national 
energy self-sufficienty, in a manner 
compatible with the mandates of the 
EPAA and overall national policies. 

In this connection, we wish to con- 
sider whether current controlled crude 
oil price levels under our regulations, 
and particularly lower tier crude oil 
price levels, may be resulting in the 
premature abandonment of domestic 
crude oil producing properties that 
would be self-sustaining in the absence 
of controls or at higher price levels. 
Also, we are aware that the present 
crude oil price control system may to 
some extent be creating incentives for 
producers not to undertake actions 
that would increase crude oil produc- 
tion, because allowing production to 
decline might result in more favorable 
regulatory treatment. than if produc- 
tion efforts were maintained or in- 
creased. 

We desire to prevent the crude oil 
price regulations from operating in a 
fashion that is counterproductive to 
the goal of maximizing domestic crude 
oil production, and in an effort to ad- 
dress the potential problems discussed 
above we are setting forth, in section 
III, below, four alternative proposals. 
These proposals would have the effect 
of permitting an increase in the price 
of crude oil produced from the proper- 
ties to which the provisions would 
apply, in some cases to market price 
levels. 

Our consideration of whether to 
adopt any of these proposals, and if so 
which of them (or variations of them) 
to adopt, will be guided by several con- 
siderations. First, we want to deter- 
mine whether and to what extent 
their adoption would be likely to 
result in increased production above 
that which would occur in the absence 
of their adoption. (As indicated in sec- 
tion V of this notice, to the extent 
that the price of lower tier crude oil 
would be increased as a result of any 
of these proposals, a finding must be 
made that the price increase would be 
likely to result in a level of production 
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above that which would occur in the 
absence of the price increase.) Second, 
we wish to establish at least a general 
correlation between the amount of the 
price increases that would be involved 
and the amount of increased produc- 
tion that would result from these pro- 
posals. Finally, if we determine to 
adopt any of these alternatives (or 
variations thereof), we will give appro- 
priate weight to the administrative 
feasibility of each particular alterna- 
tive or variations thereof. The matter 
of administrative feasibility involves 
such factors as the desirability of 
avoiding undue compliance costs and 
uncertainties, both for the producer 
and also for the DOE. 

In determining which if any of. the 
alternatives to adopt, we will balance 
all of the foregoing considerations, as 
well as any other relevant factors. We 
may adopt any variations of these pro- 
posals that are determined to be ap- 
propriate, or a combination of more 
than one of these alternatives. Our 
primary purpose is to take such action 
as may be necessary to assure that our 
regulations do not operate to produce 
the potential counterproductive re- 
sults described above. 


III. ALTERNATIVE AMENDMENTS 
PROPOSED 


A. ALTERNATIVE PROPOSAL NO. 1: MARKET 
PRICE FOR CERTAIN PRODUCTION FROM 
‘‘MARGINAL”’ PROPERTIES 


This proposal is designed generally 
to provide incentives for maintaining 
marginal domestic production that 
more closely correspond to costs of 
production at different well depths. It 
is intended to determine whether pro- 
duction costs for domestic crude oil 
significantly increase in proportion to 
the depth of that production. For ex- 
ample, per-well operating costs at well 
depths of greater than 8,000 feet are 
generally significantly more than the 
per-well operating costs at depths of 
2,000 feet or less. . 

While section 12 of the EPAA does 
not permit the exemption of addition- 
al volumes of domestic crude oil pro- 
duction from the composite price re- 
strictions of section 8 of the EPAA, 
the Conference Report accompanying 
the EPCA made it clear that Congress 
intended to provide— 


broad authority to establish ceiling prices 
for classifications of domestic crude oil pro- 
duction if He finds that such classifications 
are administratively feasible and will opti- 
mize domestic production. Subject to the 
statutory requirement that such ceiling 
price and such classification be supported 
by appropriate findings, the President 
would have authority, in certain instances, 
to establish a ceiling price which could be at 
levels above the then current market clear- 
ing price as long as the actual weighted 
average first sale price for the totality of do- 
mestic crude oil production does not exceed 
the maximum weighted average price under 
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this Act. (S. Rep. No. 94-516, 94th Cong., Ist 
sess. 191 (1975)) 


In the exercise of this authority, we 
are proposing under this alternative to 
establish a new classification of do- 
mestic crude oil produced from ‘‘mar- 
ginal” properties, called ‘“‘market tier” 
crude oil, which would immediately be 
eligible to be sold without regard to 
the current ceiling prices applicable to 
first sales of lower tier and upper tier 
crude oil. However, because of the con- 
straints of section 12 of the EPAA 
with regard to exempting additional 
volumes of domestic crude oil produc- 
tion from the composite price restric- 
tions, we would require actual volumes 
and actual first sale prices of such 
market tier crude oil to be reported to 
DOE for inclusion in the composite 
price calculations. 

Under this proposal, once qualified, 
a marginal property” would be as- 
signed a “Marginal Base Production 
Control Level” (BPCL), and any vol- 
umes of current production and sale in 
excess of the Marginal BPCL could be 
sold at market clearing prices. (All 
other volumes of current production 
and sale that are equal to or less than 
the Marginal BPCL would be classified 
as either lower tier or upper tier crude 
oil, as more fully explained below.) Ad- 
ditionally, an imputed decline rate 
would operate continuously to de- 
crease the property’s Marginal BPCL 
so as to provide an additional incentive 
to maintain or increase production 
levels. 


1. Qualification as a “marginal prop- 
erty” 


Inasmuch as our proposed concept 
of a “marginal property” is analogous 
to a stripper well property, and be- 
cause the calculations to be used in de- 
termining a property’s qualification 
are similar to those used for stripper 
well properties, Rulings 1974-28, 1974- 
29, 1974-30, 1975-12, 1975-15, 1977-6, 
and relevant portions of Rulings 1977- 
1 and 1977-2 would apply with respect 
to marginal-properties as well as strip- 
per well properties. 


a. Determination of “average comple- 
tion depth” 


In order to qualify a property as a 
“marginal property, a producer would 
first determine the property’s “aver- 
age completion depth” by computing 
the average depth, in feet, of all com- 
pletions of crude oil producing wells 
on the property, divided by the total 
number of crude oil producing wells 
on the property. For audit purposes, a 
producer would be required to provide 
evidence of completion depth for each 
well documented by applications for 
drilling or other permits submitted to 
the applicable State regulatory body. 
For properties located in States where 
‘no such applications are required, or 
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where no such regulatory body exists, 
the producer would be required to pro- 
vide evidence of completion depth for 
each well documented by an affidavit 
executed by a registered petroleum en- 
gineer. Where a well produced crude 
oil during the qualifying period from 
two or more completion depths at the 
same time, the well could be counted 
as two or more wells—and the various 
completion depths averaged—only 
where the well qualifies as a multiple 
completion well for purposes of the 
stripper well property exemption, as 
interpreted in Ruling 1975-12, i.e., 
where 


(a) the well consists of two (or more) sepa- 
rate tubing strings run inside the casing, 
each of which carries crude oil from a sepa- 
rate and distinct producing formation, and 

(b) the production capabilities of each for- 
mation are unaffected by any change in the 
production level of any other formation pro- 
ducing through the same well. 


In all other cases, e.g., where a single 
well produces crude oil from two or 
more different completion depths but 
does not otherwise meet the criteria in 


Ruling 1975-12, the producer would 


count the well as one well and would 
use as the completion depth the dis- 
tance in feet to the lowest completion 
depth. The only exception to this rule 
would arise where a well produced 
crude oil during the qualifying period 
from two or more separate and dis- 
tinct producing reservoirs, and the 
producer had properly elected to treat 
the separate reservoirs as separate 
properties during the entire qualifying 
period. In such a case, one or more 
separate and distinct reservoirs could 
qualify as marginal properties depend- 
ing upon average daily production 
during the qualifying period. (Com- 
ments are specifically requested to ad- 
dress the most appropriate treatment 
of separate and distinct producing res- 
ervoirs subject to the same right to 
produce crude oil, where the producer 
elected to segregate such reservoirs (or 
was required to reaggregate previously 
segregated reservoirs) during the 
qualifying period so that there was 
discontinuity in property treatment 
during the qualifying period.) 

b. Qualifying period 

After determining the property’s 
average completion depth, the produc- 
er would then determine the proper- 
ty’s average daily production during 
the qualifying period. Under this pro- 
posal, the qualifying period would 
begin on July 1, 1977 and end on June 
30, 1978, and once a property qualified 
as marginal, it would retain that 
status for the duration of price con- 
trols—even though production levels 
subsequently increased above the 
qualifying limits—in order to provide 
the additional incentive to increase 
production levels. We are proposing to 
use an historical qualifying period— 


rather than a “rolling” qualifying 
period as is used for the stripper well 
property exemption—so as to elimi- 
nate any incentive to curtail produc- 
tion in order to qualify a particular 
property as “marginal.” A full year 
period is proposed because our experi- 
ence with the stripper. well property 
exemption indicates that in most cases 
one year appears to be the optimum 
period to establish marginal status 
while providing the incentive of 
market prices: It is generally long 
enough to compensate for short-term 
production anomalies and establish 
representative production levels, and 
it is not an inordinately long period of 
time for a property to be operated 
near its economic limit. 

We specifically request comments 
upon whether we should use as the 
qualifying period an historical period, 
as proposed, or rather a “rolling” 
period in which the qualifying status 
of the property would be based upon 
the consecutive 12-month period im- 
mediately (or a certain number of 
months) preceding the month in 
which the property would qualify for 
“marginal” status. We recognize that 
the value of avoiding incentives to cur- 
tail production, reflected in the use of 
a specific historical period as the 
qualifying period, must be weighed 
against the value of applying the in- 
centive on a basis reflecting a relative- 
ly current production picture for the 
property. In this regard, comments are 
requested on the feasibility of admin- 
istering a current qualification period 
on a case-by-case basis, with eligibility 
conditioned upon a showing that the 
property’s recent production decline 
was consistent with its historical rate 
of decline. 

c. Determination of “average daily 

production” 

A property’s average daily produc- 
tion would be determined in the same 
way as is done for stripper well proper- 
ties, and the provisions of the relevant 
stripper well property rulings would 
be applicable with respect to such 
computations. 

d. Qualifying thresholds 

Once the property’s average comple- 
tion depth and average daily produc- 
tion had been determined, the produc- 
er would compare those figures with 
qualifying limits that we will establish, 
if this proposal is adopted, after our 
consideration of all the data submitted 
in response to this Notice and other- 
wise available to us. In order to pro- 
vide an example for data computa- 
tions, and for the purpose of eliciting 
comments, the qualifying limits set 
forth below should be considered as 
one possible approach: 

Average completion depth in feet 
and average daily production: 2,000 or 
more but less than 4,000—20 barrels or 
less; 4,000 or more but less than 


FEDERAL REGISTER, VOL. 43, NO. 217—WEDNESDAY, NOVEMBER 8, 1978 








6,000—25 barrels or less; 6,000 or more 
but less than 8,000—30 barrels or less; 
8,000 or more—35 barrels or less. 

For example, assume that a property 
consisted of four producing wells com- 
pleted at depths of 3,300 feet, 4,700 
feet, 4,500 feet, and 6,600 feet, and 
that during the qualifying period all 
four wells were operating at the maxi- 
mum feasible rate of production, with 
no production disruptions or other 
curtailments. Assume also that during 
this period a total of 29,500 barrels of 
crude oil, excluding condensate recov- 
ered in nonassociated production, were 
produced from the property. Under 
our proposal, the property’s average 
completion depth would be computed 
as follows: 





3,300 + 4,700 + 4,500 + 6,600 
4 


4,775 feet 


The property’s average daily produc- 
tion would be computed as follows: 


ADP 29,500 barrels 


(365 days) (4 wells) 





20.21 barrels per well per day 


Accordingly, the property as de- 
scribed in the example would qualify 
as a marginal property because for its 
average completion depth of 4,775 feet 
(more than 4,000 but less than 6,000 
feet) it produced less than 25 barrels 
of crude oil per well per day during 
the qualifying period. Therefore, as of 
the effective date of this rule, if adopt- 
ed, the producer could certify the 
property as a marginal property and 
begin to determine volumes of market 
tier crude oil, if any. 

In the third-stage EPCA proceeding, 
referred to previously, the FEA sug- 
gested the possibility of adopting a 
qualifying depth/volume scale similar 
to depth allowables utilized by some 
state agencies. In addition, certain leg- 
islation introduced in the most recent 
session of Congress would have estab- 
lished qualifying levels based upon 
certain current’ state regulatory 
aliowables. The depth/volume qualify- 
ing scale set forth above is based upon 
the scale proposed in recent legislation 
and based upon Texas Railroad Com- 
mission allowables. We specifically re- 
quest comments upon the economic 
bases for these qualifying limits, and 
more generally we request comments 
and information establishing produc- 
tion costs at various completion 
depths for purposes of estai “ishing 
the appropriate qualifying production 
limits. 

2. Determination of market tier crude 
oil volumes 
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In order to provide an incentive for 
producers to maintain production of 
crude oil from marginal properties, 
and to provide the further incentive to 
increase domestic production from 
such properties, once a property quali- 
fies for treatment as a marginal prop- 
erty the producer would be permitted 
to establish a more recent base pro- 
duction control level—designated as a 
Marginal BPCL—designed to provide 
an incentive base line against which 
current production levels would be 
measured for eligibility for market 
level prices. Generally, the property’s 
Marginal BPCL would, in the first 
month of eligibility, be equal to a cer- 
tain percentage—to be established at a 
later date in light of data received in 
response to this Notice—of the proper- 
ty’s average monthly production and 
sale of crude oil in the qualifying 
period, and would be adjusted down- 
ward in succeeding months. Current 
volumes of crude oil that were pro- 
duced and sold in excess of the Mar- 
ginal BPCL would be eligible for 
market prices in the first sale. Vol- 
umes equal to or less than the proper- 
ty’s Marginal BPCL would be sold as 
lower tier and upper tier crude oil in 
the same proportion as the property’s 
old-to-new crude oil ratio during the 
qualifying period. This proposal would 
have the effect of preserving a proper- 
ty’s relative proportions of old and 
new crude oil (as existed in the quali- 
fying period), and gradually releasing 
volumes of current production from 
each controlled tier to the market tier 
until the property’s Marginal BPCL 
was ultimately reduced to zero, and all 
of the property’s current production 
of crude oil could be sold at market 
prices. 

a. Calculation of the marginal BPCL 

As an example, during the first 
month after the effective date of this 
rule, if adopted, the property’s Mar- 
ginal BPCL would be equal to a per- 
centage, to be specified later, of the 
property’s average monthly produc- 
tion and sale of all crude oil, excluding 
condensate recovered in non-associat- 
ed production, during the qualifying 
period. In the second month, and for 
successive months thereafter, the Mar- 
ginal BPCL would be reduced each 
month by a reduction factor, which 
represents a specified percentage of 
the property’s Marginal BPCL for the 
first month of eligibility. 

For purposes of the examples that 
follow, and in order to solicit com- 
ments, we have used a 1.1 percent per 
month . reduction factor, which is 
based upon an imputed decline rate 
for all marginal properties of 0.9 per 
cent month, plus an additional margin 
of 0.2 per cent per month as an addi- 
tional production incentive. While our 
data tend to confirm that the average 
decline rate among all domestic crude 
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oil properties is on the order of 0.9 per 
cent per month, we specifically solicit 
comments addressed to the validity of 
this assumption. The imputed decline 
rate would be applicable to all margin- 
al properties except those that have 
demonstrated an actual historical de- 
cline rate of more than the imputed 
decline rate that we adopt for margin- 
al properties generally. For such prop- 
erties, the reduction factor would be 
equal to the property’s actual monthly 
historical decline rate, plus 0.2 per 
cent. Our proposal is to measure a 
property’s actual monthly decline rate 
over any 3 calendar-year period (se- 
lected by the producer) beginning 
after December 31, 1972 and ending 
before January 1, 1978. 

Calculation of a property’s actual de- 
cline rate would be accomplished by 
comparing the property’s total produc- 
tion and sale of crude oil during the 
first year of the 3-year period selected, 
with the property’s total production 
and sale of crude oil during the first 
calendar year following the 3-year 
period. Where the comparison results 
in a total decline which is equal to or 
greater than the imputed decline rate, 
the reduction factor would be greater 
than the monthly reduction factor 
that we adopt for marginal properties 
generally. 

For example, assume that a margin- 
al property produced and sold 15,000 
barrels of crude oil during calendar 
year 1973, and that it produced and 
sold 11,000 barrels of crude oil during 
calendar year 1976. The actual decline 
rate would be calculated as follows: 

me 1-8 
36 


* total production and sale of crude oil during 
1976 


= total production and sale of crude oil during 
1973 
. Gat) 
36 


= _(.73) 
36 


1 
. 22 
36 


-0075 or .75 per cent 


Because the marginal property in this 
example had an actual decline rate of 
less than the imputed decline rate of 
0.9 percent, the imputed decline rate 
would be used, resulting in a reduction 
factor of 1.1 percent per month. How- 
ever, if during 1976 the property pro- 
duced and sold 10,000 barrels of crude 
oil, the decline rate would be calculat- 
ed as follows: 
A 


sia = 1 - B 
36 


10,000 


i _- 435,060 





36 
1 <- (.67) 
36 
233 
36 
200917 or .917 per cent 
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Because the marginal property in the 
second example experienced an actual 
decline rate that was greater than 0.9 
percent per month, the reduction 
factor would equal 1.17 percent per 
month, i.e., 0.917 percent per month 
plus 0.2 percent, equals 1.17. 

The following formula incorporates 
the use of the decline rate, and would 
be used to determine a property’s Mar- 
ginal BPCL for any month following 
qualification as a marginal property. 
To illustrate this formula, and in the 
other examples that follow, we have 
set the percentage of the property’s 
average monthly production and sale 
of all crude oil to be used in calculat- 
ing the property’s marginal BPCL at 
80 percent. The Marginal BPCL could 
be set anywhere from 100 percent to 
zero (as in some legislative propsals), 
and we invite comments on the level at 
which the Marginal BPCL should ap- 
propriately be established. 


Marginal BPCL = .8 as) - cfas)(or + .002) €5) 
365, 

Where: 

A= the total number of barrels of domestic crude oil] 
produced and sold from the property concerned 
Curing the qualifying period. 

B= the number of days in the current month. 

C= the number of months, excluding the current month, 
Since the effective date of this section (or the 
Gate of the producer's qualification, whichever 
is leter). 


DR = the decline rate for the particular marginal 
property concerned 


Thus, each month following the ef- 
fective date of this rule, if adopted, 
the producer would compare the mar- 
ginal property’s total current monthly 
production and sale of crude oil 
against the property’s Marginal BPCL 
for that month. All crude oil produced 
and sold in the current month in 
excess of the property’s Marginal 
BPCL would qualify as market tier 
crude oil and could be sold without 
regard to the ceiling price rules of 
Part 212. The following example illus- 
trates such calculations. 

Assume an effective date of Decem- 
ber 31, 1978 for this rule, that we 
adopt an imputed decline rate of .9 
percent per month, and that a margin- 
al property produced and sold a total 
of 12,000 barrels of crude oil during 
the qualifying period. For purposes of 
this example, assume. also that the 
property’s decline rate has been calcu- 
lated to be 1.03 percent per month. 
Using the formula set forth above, the 
property’s Marginal BPCL for April 
1979, for example, would be computed 
as follows: 
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Marginal BPCL= .8 AB -C AB 
365 365 


= .8 12,000 x 31 - 3 


ee 


(.0103 + .002)(.8) 


(DR + .002) (.8) 


12,000 x 31 


es 


= .8 (1019.18 = 3 (1039.18) (0.0123) (.8) 
= 815.34 = 30.09 


= 785.25 


Assuming that production and sale of 
domestic crude oil from the property 
had declined to 900 barrels per month 
by April 1979, 114.75 barrels of crude 
oil would qualify as market tier crude 
oil in that month and could be sold 
without regard to the lower and upper 
tier ceiling price rules. The remaining 
785.25 barrels of crude oil (equal to 
the: property’s Marginal BPCL) could 
qualify in whole, or in part as new 
crude oil, as explained below. 

(Once a property has qualified as 
marginal, any existing cumulative de- 
ficiency would be eliminated, and 
would not begin to run until such time 
as market tier crude oil had been pro- 
duced and sold from the property, and 
production and sale volumes subse- 
quently declined to below the proper- 
ty’s Marginal BPCL. As with the two 
tier price system, a cumulative defi- 
ciency rule would be used to prevent 
the practice of withholding volumes of 
current production so as periodically 
to qualify larger production volumes 
as market tier crude oil, and to provide 
an additional incentive to maintain in- 
creased production levels. However, 
the operation of the cumulative defi- 
ciency rule would be suspended during 
periods of suspended production due 
to mechanical failure or other disrup- 
tion in production.) 


3. Calculation of Old and New Crude 
Oil Volumes 


Under our proposal, a producer of 
crude oil from a marginal property 
would be assured of the average rela- 
tive proportions of old and-new crude 
oil that were produced and sold from 
the property during the qualifying 
period. This would be accomplished by 
applying a “new crude oil ratio” to 
current production and sale volumes 
equal to or less than the property’s 
Marginal BPCL, which do not qualify 
as market tier crude oil. The new 
crude oil ratio would simply be a meas- 
ure of the proportion of new crude oil 
volumes to total crude oil volumes pro- 
duced and sold from the property con- 
cerned during the qualifying period. 
In the example above, if 1,500 barrels 
of new crude oil (properly determined 
under 10 CFR 212.72) had been pro- 
duced and sold from the property as 


new crude oil during the qualifying 
period, the ‘““New crude oil ratio would 
be determined as follows: 


New crude oil ratio total number of barrels 


of new crude oil produced 
and sold during the 
qualifying period 

— 
total number of barrels 
of domestic crude oil 
produced and sold during 
the qualifying period 


e 1,500 


17,000 


= +125 


Applying this ratio in the example 
above, the 785.25 barrels of crude oil 
not qualified as market tier crude oil 
would be classified in April 1979 as fol- 
lows: 


New crude oil (785.25), (.125) 


117.79 barrels 


785.25 - 117.79 


Old crude oil 
667.46 barrels 


To summarize the results of the cal- 
culations for the marginal property 
described in the example above, the 
total production of 900 barrels of do- 
mestic crude oil produced and sold 
from the property in April 1979 would 
be classified as follows: 


Market tier crude oil 
New crude oil 
01d crude oil 


114.75 barrels 
117.79 barrels 
667.46 barrels 


Total production and sale 900 barrels 


We invite comments on this proposal 
and in particular ask commenters for 
their views concerning (1) what per- 
centage of a property’s average 
monthly production and sale of all 
crude oil during the qulaifying period 
should be used in calculating the prop- 
erty’s Marginal BPCL under the pro- 
posed system and (2) what is the ap- 
propriate reduction factor for decreas- 
ing the Marginal BPCL on a monthly 
basis. 

It should be emphasized again that 
the use of an 80 percent (.8) multiplier 
for determining the initial marginal 
BPCL level is for illustrative purposes 
only. The use of that multiplier would 
mean that, if the property’s produc- 
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tion in the first month after qualifica- 
tion equalled the average monthly 
production during the qualifying 
period, 20 percent of that production 
would be “released” to market level 
prices. We specifically request com- 
ments upon whether we should adopt 
a higher or lower number as providing 
the appropriate incentive to maintain 
or increase production from marginal 
properties. 


B. ALTERNATIVE PROPOSAL NO. 2: 
UPDATING OF BPCL FOR ALL PROPERTIES 


Under this proposal, which might be 
adopted independently or in conjuc- 
tion with some variation of the pro- 
posal described in Alternative No. 1, 
producers would be provided an option 
to establish a BPCL for a particular 
property based on production from 
the property in 1977, in addition to 
the existing options to establish the 
property’s BPCL based on either 1972 
or 1975 production levels. In connec- 
tion with this action, the producer 
would be permitted to eliminate any 
current cumulative deficiency existing 
with respect to the property prior to 
the month in which this proposal, if 
adopted, becomes effective as a final 
rule. 

If the producer selects the 1977 cal- 
endar year to establish the property’s 
BPCL under this alternative, such 
BPCL could then be adjusted, in ac- 
cordance with the formula of § 212.76 
for determing adjusted BPCL’s, based 
upon the decline in production experi- 
enced between 1974 and 1977. 

This alternative would apply basical- 
ly to properties producing only lower 
tier crude oil, and is intended general- 
ly to permit producers to establish and 
thereafter adjust a BPCL that is more 
current than that provided for under 
the present provisions of the crude oil 
pricing regulations. Where elected, 
this alternative would appear to pro- 
vide incentives to maintain or increase 
crude oil production by allowing pro- 
ducers to receive upper tier prices for 
production is excess of the property’s 
more recent decline rate, without re- 
quiring the producer to “pay back” 
from such increased production the 
amount by which prior production was 
less than the property's prior BPCL. 
The one-time elimination of the cur- 
rent cumulative deficiency would 
assure that there are no disincentives 
to increase production solely by reason 
of the fact that such increased produc- 
tion would otherwise be required to be 
sold at lower tier prices. 

A variation of this proposal which 
we wish to consider is one which is 
similar in all respects, except that the 
decline rate and the adjusted BPCL 
for the property would be calculated 


in the manner provided under Alterna- - 


tive Proposal No. 1 for the Marginal 
BPCL, rather than under § 212.76. 
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That is, the decline rate would be 
based upon the decline calculated for 
any three year period beginning after 
December 31, 1972 and ending before 
January 1, 1978, and would then be ad- 
justed on a monthly basis rather than 
on a semi-annual basis as provided in 
§ 212.76. Moreover, adjustments would 
not be dependent upon whether the 
property produced only old crude oil 
or produced a total volume of crude oil 
that is below the BPCL volumes, as is 
the case under § 212.76 . 

As proposed here, under either vari- 
ation of this alternative there would 
be no initial multiplier applied to the 
BPCL adopted, and the decline rate 
applied would not include any addi- 
tional “incentive factor.” In these re- 
spects, the variations discussed above 
would differ from the manner in 
which the Marginal BPCL would be 
established under Alternative Propos- 
al No. 1. 


C. ALTERNATIVE PROPOSAL NO. 3: RELEASE 
OF SOME CRUDE OIL PRODUCTION FROM 
ALL WELLS TO MARKET PRICES 


Under this proposal, a_ certain 
volume of the daily crude oil produc- 
tion of each. well on a property would 
be eligible for sale at market clearing 
prices. We are specifically soliciting 
comments on the question of how 
many barrels of crude oil per day per 
well should be released to market 
prices under this proposal in order to 
provide an adequate incentive for 
maintaining domestic production. For 
example, we could permit the first 10 
barrels per day of crude oil produced 
from each well on a property to be 
sold at market clearing prices to pro- 
vide an incentive for domestic produc- 
tion. This should counteract any ten- 
dency of producers to refrain from 
stimulating recovery, but instead al- 
lowing production to decline normally, 
in order to qualify for stripper well 
pricing under the current regulations. 

As a variation of this proposal, the 
incentive of releasing a certain volume 
of crude oil to market prices might be 
applied only to those properties that 
have secondary or tertiary recovery 
projects in order to encourage the use 
of enhanced recovery methods. In 
commenting on this proposal, com- 
menters are asked to address the ques- 
tion as to whether it would be neces- 
sary and administratively feasible for 
us to require some type of evidence, 
such as state agency certification, that 
the property for which the incentive is 
sought is subject to a bona fide sec- 
ondary or tertiary recovery project. 


D. ALTERNATIVE PROPOSAL NO. 4: 
INCREASE IN LOWER TIER CEILING PRICE 


This proposal would increase the 
ceiling price of lower tier crude oil by 
an amount to be determined in light of 
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data received 
Notice. 

On September 1, 1977, the FEA 
issued Crude Oil Price Schedule No. 8 
(42 FR 45284, September 9, 1977), 
which implements the policy con- 
tained in the President’s National 
Energy Plan and provides for monthly 
increases in lower tier and upper tier 
ceiling prices, beginning September 1, 
1977, at the rate of inflation (meas- 
ured by the first revision of the GNP 
deflator). 

Comments received in connection 
with the rulemaking proceeding that 
culminated in Crude Oil Price Sched- 
ule No. 8 indicated that adjustments 
to the lower tier ceiling price meas- 
ured by the adjusted GNP deflator 
might not be adequate to keep pace 
with increasing costs of oil field mate- 
rials and services, with the result that 
operating costs may begin to exceed 
revenues for certain types of produc- 
tion subject to lower tier ceiling prices. 
Accordingly, we are interested in this 
proceeding in receiving data related to 
documented operating costs (both gen- 
erally and with respect to particular 
properties), and the extent, if any, to 
which these operating costs are ap- 
proaching lower tier ceiling price 
levels. 

We also request comments as to 
whether as an incentive for domestic 
crude oil production, it is necessary to 
raise the ceiling price of lower tier 
crude oil generally, or whether case- 
by-case determinations by the Office 
of Hearings and Appeals are sufficient 
for this purpose. Commenters are 
asked to specify, and support with 
data, the increment to the lower tier 
ceiling price which they consider nec- 
essary to provide an adequate incen- 
tive for domestic production. With re- 
spect to this and the other proposals, 
specific comments are requested on 
whether the increased revenues to 
producers that would result from 
adoption of the proposals are needed 
to meet current operating expenses, to 
provide funds for new enhanced recov- 
ery projects, or to provide funds for 
exploration activities. 


in response to this 


IV. OTHER CONFORMING AMENDMENTS 


Should we decide to adopt any of 
the proposals described in this Notice, 
other conforming amendments to the 
Mandatory Petroleum Allocation and 
Price Regulations would need to be 
made. Although we are not proposing 
specific conforming amendments in 
this Notice, we solicit comments on 
the particular areas identified below, 
as well as any other technical amend- 
ments that would be needed. 

1. With respect to Alternative Pro- 
posals No. 1 and No. 3, the certifica- 
tion requirements in 10 CFR 212.131 
would need to be amended so that 
actual volumes and prices of market 
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tier crude oil could be identified in 
first sales, and reported to the DOE, 
as crude oil volumes and prices to be 
used in determining compliance with 
the composite price restrictions of sec- 
tion 8 of the EPAA. 

2. Again with respect to Alternative 
Proposals No. 1 and No. 3, technical 
amendments to the Entitlements Pro- 
gram would have to be made so that 
volumes of market tier crude oil could 
be treated as “exempt” crude oil and 
properly cost equalized. 

3. In the case of Alternative Propos- 
al No. 1, substantive amendments to 10 
CFR 212.75 applicable to unitized 
properties may be appropriate to avoid 
the creation of a disincentive to pro- 
ducers of marginal properties to enter 
unitization agreements. 

Comments should address these and 
any other collateral issues that may be 
raised by the alternative proposals dis- 
cussed in this Notice. 


V. FINDINGS REQUIRED BY EPAA SEc- 
TION 8(b)(2); SPECIFIC INFORMATION 
REQUESTED : 


Section 8(b)(2) of the EPAA pro- 
vides: 


(2) No amendment to the regulation under 
section 4(a) after the date of enactment of 
this section may permit, in any month 
which begins after such date, an increase in 
the price for any volume of old crude oil 
production from any properties unless the 
President finds that such amendment— 

(A) will give positive incentives for (i) en- 
hanced recovery techniques, or (ii) deep ho- 
rizon development, from such properties; or 

(B) is necessary to take into account de- 
clining production from such properties; 
and 

(C) is likely to result in a level of produc- 
tion from such properties beyond that 
which would otherwise occur if no such 
amendment were made. 


To the extent that any proposal set 
forth above, if adopted, would result 
in any volumes of old crude oil (as de- 
fined in the EPAA) being sold prior to 
June 1, 1979, at prices in excess of the 
lower tier ceiling price rule, the EPAA 
section 8(b)(2) findings set forth above 
would be required to be made. 

Because of the constraints imposed 
by EPAA section 8(b)(2), we wish to 
emphasize that the alternative propos- 
als set forth in this Notice with re- 
spect to incentives for domestic pro- 
duction can be seriously considered 
only if supported by detailed cost and 
revenue data. Therefore, to the extent 
that comments are submitted in re- 
sponse to this Notice either in support 
of or in opposition to particular incen- 
tives, they should be accompanied by 
as much supporting financial data, 
either general in nature or relating to 
specific properties, as are available to 
the commenter. As noted below, we 
will treat as confidential (according to 
our determination), and withhold 
from the public, data submitted pursu- 
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ant to this Notice that are proprietary 
in nature, that are so labelled and that 
are otherwise submitted in accordance 
with the procedures set out below for 
the submission of confidential data. 

In order to help focus comments on 
those issues of most interest in connec- 
tion with incentives for production 
from marginal properties and other 
domestic production, we request that 
commenters address themselves to as 
many of the following issues as possi- 
ble, in addition to those issues previ- 
ously identified in the discussion of 
particular alternatives: 

(1) Whether, as a general regulatory 
policy, incentives are needed to main- 
tain production from “marginal” wells, 
such as those described above, or 
whether a case-by-case analysis by the 
Office of Hearings and Appeals is suf- 
ficient to provide such incentives. 

(2) Whether, if generally-applicable 
incentives are adopted, a case-by-case 
analysis by the Office of Hearings and 
Appeals would continue to be neces- 
sary to provide relief to other ‘“mar- 
ginal” properties not explicitly cov- 
ered by those regulations. 

‘(3) Whether, and to what extent, if 
any, the incentives discussed above 
would, if adopted, result in an overall 
increase in total recoverable domestic 
crude oil reserves or in the amount of 
crude oil recovered from any particu- 
lar reservoir or property. 

(4) The extent to which price in- 
creases to provide the incentives that 
are suggested would affect actual com- 
posite price levels. 

(5) Whether alternative or addition- 
al incentives, other than those de- 


_scribed above, might better optimize 


domestic production in general and 
production from marginal properties 
in particular. 

(6) Whether the following param- 
eters, including representative per- 
barrel oil well production cost data, 
would be appropriate in a generally- 
applicable regulation to describe cate- 
gories of “marginal” production: pro- 
duction rate in barrels per day, well 
depth (by 2,000 foot or other incre- 
ments), the type of artificial lift used, 
the crude oil/water production ratio; 
and whether there are any other crite- 
ria that would be appropriate and 
practical for this purpose. 

(7) Whether well depth should be 
measured as the distance from ground 
level to the point of perforation. Also, 
by what physical means should well 
depth be measured? 

(8) Whether classifications of ‘“‘mar- 
ginal” crude oil production should be 
established and calculated on a well- 
by-well, lease, reservoir, property, or 
other basis. 

(9) Whether a qualified marginal 
property should retain its status once 


qualified (as with stripper well proper-. 


ties), or whether such _ properties 


should be required to requalify peri- 
odically. If so, should requalification 
occur annually, semi-annually, month- 
ly, or on some other periodic basis? 

(10) Whether the initial qualifica- 
tion period for marginal properties 
should be the twelve months proposed, 
or some other period. 

(11) Whether the price of crude oil 
produced and sold in excess of a prop- 
erty’s Marginal BPCL should be per- 
mitted in first sales to receive a 
market clearing price. If so, what are 
the economic justifications, including 
representative production cost data? 

(12) We understand that offshore 
production operations are generally 
more expensive than onshore oper- 
ations and we solicit comments as to 
whether modifications might be made 
to the depth bracket and average daily 
production thresholds proposed in this 
Notice so that they might be applied 
to offshore wells. 

(13) Data are also requested on the 
extent to which inflation of oil field 
materials and service costs is compara- 
ble to the adjusted GNP deflator, as 
measured since February 1, 1976 and 
as measured since May 1, 1973, and 
the extent to which such inflation has 
caused operating costs to approach or 
exceed lower tier ceiling price levels. 
In this regard, we request specific data 
regarding operating costs generally, 
and with regard to specific properties. 

(14) We also solicit data on the 
number of wells that have been 
plugged and abandoned since Febru- 
ary 1, 1976 (as compared with the 
number of wells that were plugged and 
abandoned in historical periods prior 
to February 1, 1976), and estimates of 
volumes of domestic crude oil, if any, 
that have been lost as a result. 


VI. ADDITIONAL PROPOSAL To ELIMI- 
NATE 21 CENTS PER BARREL ENTITLE- 
MENT PENALTY FOR UNCONTROLLED 
CRUDE OIL 


In its March 29, 1976 amendments to 
the entitlements program (41 FR 
13899, April 1, 1976), the FEA adopted 
a fixed advantage or bias under the 
program for refiners’-receipts of lower 
and upper tier domestic crude oils as 
compared with receipts: of imported 
crude oil. This adjustment is imple- 
mented by fixing the entitlement price 
at an amount that is 21 cents less than 
the exact differential between the 
weighted average cost of refiners’ re- 
ceipts of imported and exempt domes- 
tic crude oils, on the one hand, and 
those of lower tier crude oil, on the 
other. 

The FEA stated its rationale for this 
provision as follows: 


FEA has further concluded, on the basis 
of comments solicited and received on this 
issue, that a fixed advantage of 21 cents per 
barrel for all domestic crude oil production 
over receipts of imported crude oil is also 
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appropriate, in that the import program 
identifies this amount as being necessary to 
preserve incentives for refining domestic 
crude oil. Thus, § 211.67(i) has been amend- 
ed to provide that the entitlement price will 
be the exact differential between the 
weighted average costs to refiners of old oil 
and of imported crude oil less 21 cents. (41 
FR at 13901) 


It appears that this fixed advantage 
for refiners’ receipts of domestic crude 
oil may not be serving the purpose for 
which it was intended, and may be im- 
posing an inappropriate burden on 
those refiners that are dependent 
upon imported crude oil. We have 
therefore tentatively concluded that 
this 21 cents per barrel penalty should 
be eliminated. In this regard it should 
be noted that there now appear to be 
adequate incentives to refine domestic 
crude oil, including, in addition to spe- 
cial entitlements adjustments such as 
those for heavy California crude oil, 
the fact that the average cost of im- 
ported crude oil exceeds that of un- 
controlled domestic crudes that are 
also used in calculating the entitle- 
ments price, even without the 21 cents 
penalty. We are interested in receiving 
comments upon this proposal, and 
views as to whether the benefit (if 
any) from the penalty is outweighed 
by any adverse competitive impact 
upon import-reliant refiners. Com- 
ments are also requested on whether 
the deletion of this 21 cents per barrel 
entitlement adjustment should be ac- 
companied by a corresponding in- 
crease in the lower tier ceiling price 
pursuant to the alternative proposal 
set forth earlier in this Notice. 

Removal of this penalty would be ac- 
complished by amending § 211.67(i)(4) 
to provide that the entitlement price 
is equal to the exact differential, for 
the month concerned, between the 
weighted average costs to refiners of 
lower tier crude oil and such weighted 
average cost of imported crude oil, 
ANS crude oil, stripper well crude oil, 
incremental tertiary crude oil, and 
other exempt domestic crude oils. In 
addition, reference to the 21 cents per 
barrel disadvantage, found in 
§ 211.67(bx(2) (relating to the calcula- 


tion of the entitlement obligation for: 


upper tier crude oil) would be deleted. 
VII. COMMENT PROCEDURES 


A. WRITTEN COMMENTS 


You are invited to participate in this 
proceeding by submitting data, views 
or arguments with respect to the 
issues set forth in this Notice. Com- 
ments should be submitted to the ad- 
dress indicated in the “ADDRESSES” 
section of this Notice and should be 
identified on the outside envelope and 
on documents submitted with the des- 
ignation ‘Production Incentives for 
_Marginal Properties,’ Docket No. 
ERA-R-78-18. You should submit fif- 
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teen copies. All comments received will 
be available for public inspection in 
the DOE Reading Room GA-152, 
James Forrestal Building, 1000 Inde- 
pendence Avenue SW., between the 
hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday. We will con- 
sider all comments received by Janu- 
ary 22, 1979, 4:30 p.m. 

You should identify separately any 
information or data you consider to be 
confidential and submit them in writ- 
ing, one copy only. We reserve the 
right to determine the confidential 
status of the information or data and 
to treat them according to our deter- 
mination. 


B. PUBLIC HEARINGS 


1. Request Procedure.—The times 
and places for the hearings are indi- 
cated in the “DATES” and “AD- 
DRESSES” section of this Notice. If 
necessary to present all testimony, 
hearings will be continued at 9:30 a.m. 
of the next business day following the 
first day of the hearing. 

You may make a written request for 
an opportunity to make an oral pres- 
entation at the hearings. The requests 
should contain a phone number where 
you may be contacted through the day 
before the hearing. Since it may be 
necessary to limit the number of per- 
sons making such presentations, you 
should be prepared to describe your 
interest in this proceeding, and why 
you are a proper representative of a 
group or class or persons that has 
such an interest, and to give a concise 
summary of your proposed oral pres- 
entation. 

We will notify each person selected 
to be heard before 4:30 p.m., January 
5, 1979. Persons scheduled to speak at 
the hearings must bring 100 copies of 
their statement to the appropriate 
hearing location indicated in the ‘““AD- 
DRESSES” section of this Notice on 
the date of the hearing. 

2. Conduct of the Hearings. We re- 
serve the right to select the persons to 
be heard at these hearings, to sched- 
ule their respective presentations, and 
to establish the procedures governing 
the conduct of the hearings. The 


length of each presentation may be - 


limited, based on the number of per- 
sons requesting to be heard. 

We will designate a DOE official to 
preside at the hearings, which will not 
be judicial or evidentiary-type in 
nature. Questions may be asked only 
by those conducting the hearings, and 
there will be no cross-examination of 
persons presenting statements. Any 
decision made by the DOE with re- 
spect to the subject matter of the 
hearings will be based on all informa- 
tion available to the DOE. At the con- 
clusion of all initial oral statements, 
each person who has made an oral 
statement will be given the opportuni- 
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ty, if he or she so desires, to make a re- 
buttal statement. The rebuttal state- 
ments will be given in the order in 
which the initial statements were 
made and will be subject to time limi- 
tations. 

You may submit questions to be 
asked of any person making a state- 
ment at the hearings. Such questions 
must be submitted to the address indi- 
cated above for requests to speak, for 
the location concerned, three days 
before the hearings. If you wish to ask 
a question at the hearings, you may 
submit it, in writing, to the presiding 
officer. We will determine whether the 
question is relevant, and whether the 
time limitations permit it to be pre- 
sented for answer. 

The presiding officer will announce 
any further procedural rules needed 
for the proper conduct of the hearing. 

We will have transcripts of the hear- 
ings made and we will retain the entire 
record of the hearings, including the 
transcripts, and make them available 
for inspection at the DOE Freedom of 
Information Office, Room GA-152, 
James Forrestal Building, 1000 Inde- 
pendence Avenue SW., Washington, 
D.C., between the hours of 8:00 a.m. 
and 4:30 p.m., Monday through 
Friday. You may purchase a copy of 
the transcript from the reporter. 

As required by section 7(c)(2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, as amended, a 
copy of this Notice has been submitted 
to the Administrator of the Environ- 
mental Protection Agency for his com- 
ments concerning the impact of this 
proposal on the quality of the environ- 
ment. The Administrator had no com- 
ments on this proposal. 

We have determined that this Notice 
proposes the adoption of a significant 
regulation requiring the preparation 
of a regulatory analysis for purposes 
of Executive Order No. 12044, “Im- 
proving Government Regulations” (43 
FR 12661, March 24, 1978) and the 
DOE Interim Management Directive, 
“Procedures for the Development and 
Analysis of Regulations, Standards, 
and Guidelines” (43 FR 18634, May 1, 
1978). Accordingly, a regulatory analy- 
sis is in preparation and will be availa- 
ble upon completion in the near 
future. 

Pursuant to the requirements of the 
Department of Energy Organization 
Act (Pub. L. 95-91), a copy of this 
Notice has been referred, concurrently 
with its issuance, to the Federal 
Energy Regulatory Commission for a 
determination, within the comment 
period prescribed herein, whether the 
proposed amendments would signifi- 
cantly affect any matter within the 
Commission’s jurisdiction. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
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94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385; E.O. 11790, 39 FR 
23185; Department of Energy Organization 
Act, Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 


In consideration of the foregoing, we 
propose to amend Parts 211 and 212 of 
Chapter II, Title 10 of the Code of 
Federal Regulations, as set forth 
below. 


Issued in Washington, D.C., Novem- 
ber 2, 1978. 
Davin J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


ALTERNATIVE No. 1 


1. Section 212.73 is amended to 
revise paragraph (a) to read as follows: 


§ 212.73 Lower tier ceiling price rule. 


(a) Rule.—Except as provided in 
§ 212.74 with respect to new crude oil; 
except as provided in § 212.75 for cer- 
tain crude oil produced from unitized 
properties; except as provided in 
§ 212.78 for incremental crude oil pro- 
duced from qualified tertiary en- 
hanced recovery projects; except as 
provided in Supart C of this Part for 
exempt crude oil; and except as pro- 
vided .in §212.79 with respect to 
market tier crude oil, no producer may 
charge a price higher than the lower 
tier ceiling price for any first sale of 
domestic crude oil. 


2. A new § 212.79 is added to read as 
follows: 


§ 212.79 Crude oil produced and sold from 
marginal properties. 

(a) Rule.—Notwithstanding the pro- 
visions of § 212.73(a), a producer may 
in any month charge any price in first 
sales of market tier crude oil produced 
and sold from a marginal property. 

(b) Definitions.—For purposes of 
this section— B 

“Average completion depth” means 
for a particular marginal property the 
sum of all completion depths for all 
wells that produced crude oil (exclud- 
ing condensate recovered in nonasso- 
ciated production) from the property 
during the qualifying period, divided 
by the number of wells that produced 
crude oil (excluding condensate recov- 
ered in nonassociated production) 
during the qualifying period. 

“Average daily production” means 
the qualified maximum total produc- 
tion of crude oil (excluding condensate 
recovered in nonassociated produc- 
tion) produced from a property, divid- 
ed by 365 times the number of wells 
that produced crude oil (excluding 
condensate recovered in nonassociated 
production) from that property in the 


PROPOSED RULES 


qualifying period. To qualify as maxi- 
mum total production, each well on 
the property must have been main- 
tained at the maximum feasible rate 
of production throughout the qualify- 
ing period and in accordance with rec- 
ognized conservation practices, and 
not significantly curtailed by reason of 
mechanical failure or other disruption 
in production. 

“Completion depth” means. the 
depth in feet measured from the sur- 
face of the earth to the deepest point 
of perforation from which a well pro- 
duces crude oil. 

“Decline Rate” means, with respect 
to a particular marginal property, (1) 
the imputed decline rate, which is 
equal to —— percent; or (2) the prop- 
erty’s actual decline rate during any 
three calendar year period beginning 
after December 31, 1972 and ending 
before January 1, 1978, determined 
pursuant to the following formula: 


the total number of barrels of domestic 

crude oil produced and sold from the property 
concerned during the first calendar year 
following the three calendar year period 

the total number of barrels of domestic 
crude 011 produced and sold from the property 
concerned during the first calendar year of 
the three calendar year period. 


whichever decline rate is greater. 

“Marginal base production control 
level” means a number of barrels of 
crude oil computed pursuant to the 
following formula: 


Marginel BPCL «= t ) AB 
es 


3 

Where: 

As the total number of barrels of domestic crude ©: 
produced and sold from the marginas property 
concerned during the qualifying period- 

= the number of days in the current month 


= the number of months, excluding the current month, 
since the effective dute of this section 


= the decline rate for the particular marginal 
property concerned 


“Marginal cumulative deficiency” 
means, for a particular marginal prop- 
erty, the total number of barrels by 
which production and sale of crude oil 
has been less than the property’s mar- 
ginal base production control level 
subsequent to the first month in 
which market tier crude oil was pro- 
duced and sold from the marginal 
property concerned, minus the total 
number of barrels of domestic crude 
oil produced and sold from the mar- 
ginal property in each prior month, 
which was in excess of the property’s 
marginal base production control level 
for that month but which was not 
classified as market tier crude oil be- 
cause of this requirement to reduce 
the amount of market tier crude oil 
each month by the amount of the 
marginal cumulative deficiency. For 


any month during which the marginal 
property produces no crude oil be- 
cause production is curtailed or other- 
wise disrupted, the marginal cumula- 
tive deficiency shall be reduced by the 
number of barrels of domestic crude 
oil that would otherwise have been 
produced and sold from the marginal 
property in that month had the pro- 
duction curtailment or disruption not 
occurred. ‘“‘Marginal property” means 
a property whose average daily pro- 
duction of crude oil (excluding conden- 
sate recovered in non-associated pro- 
duction) per well during the qualifying 
period did not exceed the number of 
barrels shown in the following table 
for the corresponding average comple- 
tion depth: 


TABLE 


Average completion depth in feet Barrels per day 


2,000 or more but less than 4,000 .... 
4,000 or more but less than 6,000.... 
6,000 or more but less than 8,000... 
8,000 or more 


—_ or less 
—— or less 
—_._ or less 
___. or less 





“Market tier crude oil” means, with 
respect to a particular marginal prop- 
erty, the total number of barrels of do- 
mestic crude oil produced and sold 
from the marginal property in a par- 
ticular month, less the marginal base 
production control level for the mar- 
ginal property concerned, less the 
marginal property’s marginal cumula- 
tive deficiency. 


“‘New crude oil’’ means, with respect 
to a particular marginal property, the 
total number of barrles of domestic 
crude oil produced and sold from the 
marginal property in a particular 
month less the total number of barrels 
of market tier crude oil produced and 
sold from the marginal property in 
that month, times the new crude oil 
ratio for the marginal property. 


“New crude oil ratio” means, with 
respect to a particular marginal prop- 
erty, the total number of barrels of 
new crude oil (determined pursuant to 
§ 212.72) produced and sold from the 
property concerned during the quali- 
fying period, divided by the total 
number of barrles of domestic crude 
oil produced and sold from the proper- 
ty concerned during the qualifying 
period. 


“Old crude oil” means, with respect 
to a particular marginal property, the 
total number of barrels of domestic 
crude oil produced and sold from the 
marginal property in a _ particular 
month, less the number of barrels of 
market tier crude oil produced and 
sold from the property concerned in 
that month, less the number of barrels 
of new crude oil produced and sold 
from the property concerned in that 
month. 


“Qualifying period” means the 12- 
month period ending June 30, 1978. 
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ALTERNATIVE No, 2 


1. Section 212.72 is amended by re- 
vising the definitions of ‘“Base produc- 
tioan control level,” “Current cumula- 
tive deficiency,” and ‘‘New crude oil” 
to read as follows: 


§ 212.72 Definitions. 


* * * . “ 


“Base production control level” 
means: (1) With respect to months 
ending prior to February 1, 1976: 

(A) If crude oil was produced and 
sold from the property concerned in 
every month of 1972, the total number 
of barrels of domestic crude oil pro- 
duced and sold from that property in 
the same month of 1972; 

(B) If crude oil was not produced 
and sold from the property concerned 
in every month of 1972, the total 
number of barrels of crude oil pro- 
duced and sold from that property in 
1972, divided by 12; 

(2) With respect to months com- 
mencing after January 31, 1976, 
except as provided in § 212.76, either: | 

(A) The total number of barrels of 
old crude oil produced and sold from 
the property concerned during calen- 
dar year 1975, divided by 365, multi- 
plied by the number of days in the 
month in 1975 which corresponds to 
the month concerned; or 

(B) If the producer elects to certify 
crude oil sales for 1972 in accordance 
with § 212.131(a)(2), the total number 
of barrels of crude oil produced and 
sold from the property concerned 
during the calendar year 1972, divided 
by 366, multiplied by the number of 
days during the month in 1972 which 
corresponds to the month concerned. 

(3) With respect to months com- 
mencing after », except as pro- 
vided in § 212.76 either: 

(A) The total number of barrels of 
old crude oil produced and sold from 
the property -concerned during calen- 
dar year 1977, divided by 365, multi- 
plied by the number of days in the 
month in 1977 which corresponds to 
the month concerned, or 

(B) If the producer elects to certify 
crude oil sales for 1975 in accordance 
with § 212.131(a)(2), the total number 
of barrels of old crude oil produced 
and sold from the property concerned 
during calendar year 1975, divided by 
365, multiplied by the number of days 
in the month in 1975 which corre- 
sponds to the month concerned; or 

(C) If the producer elects to certify 
crude oil sales for 1972 in accordance 
with § 212.131(A)(2), the total number 
of barrels of crude oil produced and 
sold from the property concerned 
during the calendar year 1972, divided 
by 366, multiplied by the number of 
days during the month in 1972 which 
corresponds to the month concerned. 


PROPOSED RULES 


“Current cumulative . deficiency” 
means: (1) prior to February 1, 1976, 
the total number of barrels by which 
production and sale of crude oil was 
less than the base production control 
level, for all months in which produc- 
tion and sale of crude oil was less than 
the base production control level, sub- 
sequent to the first month in which 
new crude oil was produced and sold, 
minus the total number of barrels of 
domestic crude oil produced and sold 
in each prior month which was in 
excess of the base production control 
level for that month, but which was 
not classified as new crude oil because 
of this requirement to reduce the 
amount of new crude oil in each 
month by the amount of the current 
cumulative deficiency; 

(2) Prior to —————, the total 
number of barrels by which produc- 
tion and sale of crude oil has been less 
than the base production control level 
subsequent to the first month (after 
February 1, 1976) in which new crude 
oil was produced and sold, minus the 
total number of barrels of domestic 
crude oil produced and sold in each 
prior month after February 1, 1976, 
which was in excess of the base pro- 
duction control level for-that month, 
but which was not classified as new 
crude oil because of this requirement 
to reduce the amount of new crude oil 
in each month by the amount of the 
current cumulative deficiency; 

(3) Effective —————, the total 
number of barrels by which produc- 
tion and sale of crude oil has been less 
than the base production control level 
subsequent to the first month (after 

.) in which new crude oil was 
produced and sold, minus the total 
number of barrels of domestic crude 
oil produced and sold in each prior 
month after —————,, 1976 which was 
in excess of the base production con- 
trol level for that month, but which 
was not classified as new crude oil be- 
cause of this requirement to reduce 
the amount of new crude oil in each 
month by the amount of the current 
cumulative deficiency. 


= * * * * 


“New crude oil’’ means, with respect 
to a specific property: (1) Prior to Feb- 
ruary 1, 1976, the total number of bar- 
rels of domestic crude oil produced 
and sold in a specific month, less (A) 
the base production control level for 
that month, and less (B) the current 
cumulative deficiency; 

(2) Prior to —— , the total 
number of barrels of domestic crude 
oil produced and sold in a specific 
month, less (A) the property’s base 
production control level for that 
month and less (B) the current cumu- 
lative deficiency since February 1, 
1976; 
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(3) Effective —————, the total 
number of barrels of domestic crude 
oil produced and sold in a specific 
month, less (A) the property’s base 
production control level for that 
month and less (B) the current cumu- 
lative deficiency since —————; and 
shall not in any period include any 
number of barrels not certified as new 
crude oil pursuant to the provisions of 
§ 212.131(a)(1) within the consecutive 
two-month period immediately suc- 
ceeding the month in which the crude 
oil is produced and sold, except where 
such recertification is explicitly re- 
quired or permitted by FEA order, in- 
terpretation, or ruling. 


2. Section 212.76 is revised to read as 
follows: 


§ 212.76 Adjustments to base production 
control levels. 


(a) Eligibility. (1) with respect to 
each property from which no new 
crude oil is produced in any month in 
the 5-month period ending June 30, 
1976, or ending —————,, [5 months 
after the effective date] if the BPCL is 
established under paragraph (3)(A) of 
the definition of BPCL in § 212.76, a 
producer may, for each 6-month semi- 
annual period commencing after June 
30, 1976 or ———-—__, as the case may 
be, adjust the base production control 
level for the property concerned for 
each month during that 6-month 
period in accordance with paragraph 
(b) of this section. 

(2) With respect to each property 
from which new crude oil is produced 
and any month in the 5-month period 
ending June 30, 1976, or ending 
————— [5 months after the effective 
date] if the BPCL is established under 
paragraph (3)(A) of the definition of 
BPCL in § 212.76, a producer may 
adjust the base production control 
levels applicable thereto in accordance 
with paragraph (b) of this section, 
commencing with the 6-month semian- 
nual period immediately following a 6- 
month semiannual period ending sub- 
sequent to June 30, 1976 or —————_, 
as the case may be, in which the total 
amount of crude oil produced and sold 
from the property concerned was less 
than the sum of the base production 
control levels for that period. 

(b) Rule. The base production con- 
trol level for properties which qualify 
for an adjusted base production con- 
trol level may be adjusted only in ac- 
cordance with the following formulae: 


(1) For the first six-month semi-annual period: 


ARPD 
aBpcL = (1 - Y.33) (BPCL) 
(2) For each Subsequent six-month semi-annual period: 


ARPD 
ABPCL = (1 - 2) (ABPCL") 


Where: 


FEDERAL. REGISTER, VOL. 43, NO. 217—WEDNESDAY, NOVEMBER 8, 1978 





52196 


ABPCL=The adjusted base produc- 
tion control level for the month con- 
cerned. 

BPCL=The base production control 
level for the month concerned, com- 
puted under § 212.72 as revised- effec- 
tive E 

ABPCL'=The sum of the adjusted 
base production control levels for the 
immediately preceding 6 month period 
as computed pursuant to this section, 
divided by the number of days in that 
period and multiplied by the number 
of days in the month concerned. 

ARPD=The annual rate of produc- 
tion decline applicable to the property 
concerned. If the BPCL is established 
under paragraph (3)(B) or (3)(C) of 
the definition of BPCL in § 212.72, the 
ARPD is determined by subtracting 
the total amount of crude oil produced 
and sold from the property concerned 
in 1975 from that property’s’ total 
amount of crude oil produced and sold 
in 1972. The result, expressed as a per- 
centage of the total amount of crude 
oil produced and sold from that prop- 
erty in 1972, is divided by three to 
obtain the ARPD. If the BPCL is es- 
tablished under paragraph (3)(A) of 
the definition of BPCL in § 212.72, the 
ARPD is determined by subtracting 
the total amount of crude oil produced 
and sold from the property concerned 
in 1977 from that property’s total 
amount of crude oil produced and sold 
in 1974. The result, expressed as a per- 
centage of the total amount of crude 
oil produced and sold from that prop- 
erty in 1974, is divided by three to 
obtain the ARPD. 


ALTERNATIVE No. 3 


1. Section 212.73 is amended to 
revise paragraph (a) to read as follows: 


§ 212.73 Lower tier ceiling price rule. 


(a) Rule. Except as provided in 
§ 212.74 with respect’ to new crude oil; 
except as provided in § 212.75 for cer- 
tain crude oil produced from unitized 
properties; except as _ provided —in 
§ 212.78 for increméntal crude oil pro- 
duced from qualified tertiary en- 
hanced recovery projects; except as 
provided in Subpart C of this Part for 
exempt crude oil; and except as pro- 
vided in §212.79 with respect to 
market tier crude oil, no producer may 
charge a price higher than the lower 
tier ceiling price for any first sale of 
domestic crude oil. 


PROPOSED RULES 


2. A new § 212.79 is added to read as 
follows: 


§ 212.79 Market tier price rule. 


(a) Rule. Notwithstanding the provi- 
sions of § 212.73 (a), a producer may in 
any month charge any price in first 
sales of the first———barrels of crude 
oil produced per day from each well on 
a property. 


ALTERNATIVE No. 4 


:: Section 212.73 is amended to 
revise paragraphs (b) and (c) to read 
as follows: 


§ 212.73 Lower tier ceiling price rule. 


” * * * * 


(b) Lower tier ceiling price determi- 
nation other than in Alaska and Cali- 
fornia. The lower tier ceiling price for 
a particular grade of domestic crude 
oil in a particular field other than in 
Alaska or California is the sum of: (1) 
The highest posted price at 6 a.m., 
local time, May 15, 1973, for transac- 
tions in that grade of crude oil in that 
field, or if there was no posted price in 
that field for that grade of domestic 
crude oil, the related price for that 
grade of domestic crude oil which is 
most similar in kind and quality in the 
nearest field for which prices were 
posted; plus (2) ——— per barrel. 

(c) Lower tier ceiling price determi- 
nation in Alaska and California. In 
Alaska and California, the lower tier 
ceiling price for a particular grade of 
domestic crude oil in a particular field 
is the sum of: (1) The highest posted 
price at 6 a.m., local time, May 15, 
1973, for transactions in that grade of 
crude oil in that field, or if there was 
no posted price in that field for that 
grade of domestic crude oil, the relat- 
ed price for that grade of domestic 
crude oil which is most similar in kind 
and quality in the nearest field for 
which prices were posted; plus (2) 

per barrel; plus (3) 2 cents for 
each degree API gravity between 34 
degrees API gravity and 40 degrees 
API gravity that the domestic crude 
oil being offered for sale is below 40 
degrees API gravity, plus (4) 3 cents 
for each degree API gravity that the 
domestic crude oil being offered for 
sale is below 34 degrees API gravity. 


ADDITIONAL PROPOSAL 


1. Section 211.67 is amended to 
revise paragraph (b)(2) and (i)(4) to 
read as follows: 


§ 211.67 Allocation of domestic crude oil 


* * * * * 


(b) Required purchase of entitle- 
ments by refiners. 


= * * * * 


(2) To calculate the number of bar- 
rels of deemed old oil included in a re- 
finer’s adjusted crude oil receipts for 
purposes of the definition of national 
domestic crude oil supply ratio in 
§ 211.62 of this subpart, paragraph 
(b)(1) of this section and paragraph (c) 
of this section, each barrel of old oil 
shall be equal to one barrel of deemed 
old oil and each barrel of upper tier 
crude oil shall constitute that fraction 
of a barrel of deemed old oil the nu- 
merator of which is equal to the re- 
ported weighted average cost per 
barrel to refiners of imported crude 
oil, stripper well crude oil (as defined 
in part 212 of this chapter), incre- 
mental tertiary crude oil (as deter- 
mined pursuant to § 212.78), and other 
domestic crude oils the first sale of 
which is exempt from the provisions 
of Part 212 of this chapter for that 
month, less such weighted average 
cost per barrel to refiners of upper tier 
crude oil, and the denominator of 


which is the entitlement price for that 
month. 


* * = - * * 


(i) Issuance and transfer of entitle- 
ments. 


* ~ * * * 


(4) The price at which entitlements 
shall be sold and purchased shall be 
fixed by the ERA for each month and 
shall be the exact differential between 
the weighted average cost per barrel 
to refiners of old oil and such weight- 
ed average cost of imported crude oil, 
ANS crude oil, stripper well crude oil 
(as defined in Part 212 of this chap- 
ter), incremental tertiary crude oil (as 
determined pursuant to § 212.78), and 
other domestic crude oils the first sale 
of which is exempt from the provi- 
sions of Part 212 of this chapter, such 
costs to be equivalent to the delivered 
costs to the refinery. 


* * » ¥ * 


(FR Doc. 78-31600 Filed 11-6-78; 9:22 am] 
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